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These synopses are intended only as aids to the reader in
identifying the subject matter covered. They may not be
relied upon as authoritative interpretations.

INCOME TAX

Rev. Rul. 2005-4, page 366.

Interest suspension; time sensitive penalties. Section
6404(g) of the Code suspends interest and time sensitive
penalties, additions to tax and additional amounts with re-
spect to an increased tax liability reported on an individual's
amended income tax return filed more than 18 months after
the date that is the later of (1) the original due date of the
return (without regard to extensions) or (2) the date on which
the taxpayer timely filed the return.

T.D. 9168, page 354.

Final regulations under section 59 of the Code provide rules
governing the time and manner for making and revoking an
election to treat certain qualified expenditures which are other-
wise deductible under the Code as amortized over the applica-
ble period provided for in the statute. The regulations provide
that the election may be made for any specific dollar amount
of the qualified expenditures, but cannot be made by reference
to a formula. To revoke the election, a taxpayer must receive
the permission of the Commissioner. Permission will only be
granted in rare and unusual circumstances. If permission is
granted, the revocation will be effective in the taxpayer's earli-
est open taxable year affected by the election.

T.D. 9170, page 363.

REG-139683-04, page 371.

Final, temporary, and proposed regulations under section 1374
of the Code provide that (a) section 1374(d)(8) applies to any
transaction described in that section that occurs on or after
December 27, 1994, regardless of the date of the S corpora-
tion’s election under section 1362; and (b) for purposes of the
Tax Reform Act of 1986, as amended, a corporation’s most
recent S election, not an earlier election that has been revoked
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or terminated, determines whether or not it is subject to cur-
rent section 1374.

Notice 2005-8, page 368.

This notice states that a partnership’s contributions to a part-
ner's Health Savings Account (HSA) may be treated as distri-
butions under section 731 of the Code or as guaranteed pay-
ments under section 707(c). HSA contributions treated as sec-
tion 731 distributions are not deductible by the partnership,
and may be deductible by the partner under sections 223(a)
and 62(a)(19) and are excluded from net earnings from self-em-
ployment. HSA contributions treated as guaranteed payments
under section 707(c) derived from the partnership’s trade or
business and for services rendered to the partnership may
be deductible by the partnership, are included in the partner’s
gross income, may be deductible by the partner under sections
223(a) and 62(a)(19), and are included in net earnings from
self-employment. An S corporation’s contributions to 2-percent
shareholder-employee’s HSA for services rendered to the S cor-
poration are treated as section 707(c) guaranteed payments.
For employment tax purposes, the 2-percent shareholder-em-
ployee is treated as an employee subject to FICA, unless the
requirements of section 3121(a)(2)(B) are met.

Announcement 2005-6, page 377.

In July 2004, the Service issued a revision to Form 656, Offer in
Compromise. The purpose of this announcement is to highlight
the addition of a “check-the-box” disclosure authorization (new
ltem 14), which allows the taxpayer to designate someone to
assist him or her while the Service is processing the offer.

(Continued on the next page)

Announcement of Declaratory Judgment Proceedings Under Section 7428 begins on page 380.

Announcements of Disbarments and Suspensions begin on page 376.

Finding Lists begin on page ii.
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EMPLOYEE PLANS

Notice 2005-9, page 369.

Weighted average interest rate update; corporate bond
indices; 30-year Treasury securities. The weighted aver-
age interest rate for January 2005 and the resulting permissi-
ble range of interest rates used to calculate current liability and
to determine the required contribution are set forth.

EXEMPT ORGANIZATIONS

Announcement 2005-7, page 377.
Alistis provided of organizations now classified as private foun-
dations.

Announcement 2005-8, page 380.

Harlem Agencies for Neighborhood Development, Inc., of New
York, NY, no longer qualifies as an organization to which con-
tributions are deductible under section 170 of the Code.

EMPLOYMENT TAX

Notice 2005-8, page 368.

This notice states that a partnership’s contributions to a part-
ner's Health Savings Account (HSA) may be treated as distri-
butions under section 731 of the Code or as guaranteed pay-
ments under section 707(c). HSA contributions treated as sec-
tion 731 distributions are not deductible by the partnership,
and may be deductible by the partner under sections 223(a)
and 62(a)(19) and are excluded from net earnings from self-em-
ployment. HSA contributions treated as guaranteed payments
under section 707(c) derived from the partnership’s trade or
business and for services rendered to the partnership may
be deductible by the partnership, are included in the partner’s
gross income, may be deductible by the partner under sections
223(a) and 62(a)(19), and are included in net earnings from
self-employment. An S corporation’s contributions to 2-percent
shareholder-employee’s HSA for services rendered to the S cor-
poration are treated as section 707(c) guaranteed payments.
For employment tax purposes, the 2-percent shareholder-em-
ployee is treated as an employee subject to FICA, unless the
requirements of section 3121(a)(2)(B) are met.

SELF-EMPLOYMENT TAX

Notice 2005-8, page 368.

This notice states that a partnership’s contributions to a part-
ner's Health Savings Account (HSA) may be treated as distri-
butions under section 731 of the Code or as guaranteed pay-
ments under section 707(c). HSA contributions treated as sec-
tion 731 distributions are not deductible by the partnership,
and may be deductible by the partner under sections 223(a)
and 62(a)(19) and are excluded from net earnings from self-em-
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ployment. HSA contributions treated as guaranteed payments
under section 707(c) derived from the partnership’s trade or
business and for services rendered to the partnership may
be deductible by the partnership, are included in the partner's
gross income, may be deductible by the partner under sections
223(a) and 62(a)(19), and are included in net earnings from
self-employment. An S corporation’s contributions to 2-percent
shareholder-employee’s HSA for services rendered to the S cor-
poration are treated as section 707(c) guaranteed payments.
For employment tax purposes, the 2-percent shareholder-em-
ployee is treated as an employee subject to FICA, unless the
requirements of section 3121(a)(2)(B) are met.

ADMINISTRATIVE

T.D. 9165, page 357.

Final regulations under section 330 of title 31 of the U.S. Code
revise regulations governing practice before the IRS (Circular
230) that set forth best practices for tax advisors providing ad-
vice to taxpayers relating to federal tax issues or submissions
to the Internal Revenue Service and modify the standards for
certain tax shelter opinions.

REG-159824-04, page 372.

Proposed regulations under section 330 of title 31 of the U.S.
Code amend provisions of Circular 230 (Regulations Govern-
ing the Practice of Attorneys, Certified Public Accountants, En-
rolled Agents, etc.) relating to state or local bond opinions. A
public hearing is scheduled for March 22, 2005.

Announcement 2005-6, page 377.

In July 2004, the Service issued a revision to Form 656, Offer in
Compromise. The purpose of this announcement is to highlight
the addition of a “check-the-box” disclosure authorization (new
Item 14), which allows the taxpayer to designate someone to
assist him or her while the Service is processing the offer.
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The IRS Mission

Provide America’'s taxpayers top quality service by helping
them understand and meet their tax responsibilities and by

Introduction

The Internal Revenue Bulletin is the authoritative instrument of
the Commissioner of Internal Revenue for announcing official
rulings and procedures of the Internal Revenue Service and for
publishing Treasury Decisions, Executive Orders, Tax Conven-
tions, legislation, court decisions, and other items of general
interest. It is published weekly and may be obtained from the
Superintendent of Documents on a subscription basis. Bulletin
contents are compiled semiannually into Cumulative Bulletins,
which are sold on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application of
the tax laws, including all rulings that supersede, revoke, mod-
ify, or amend any of those previously published in the Bulletin.
All published rulings apply retroactively unless otherwise indi-
cated. Procedures relating solely to matters of internal man-
agement are not published; however, statements of internal
practices and procedures that affect the rights and duties of
taxpayers are published.

Revenue rulings represent the conclusions of the Service on the
application of the law to the pivotal facts stated in the revenue
ruling. In those based on positions taken in rulings to taxpayers
or technical advice to Service field offices, identifying details
and information of a confidential nature are deleted to prevent
unwarranted invasions of privacy and to comply with statutory
requirements.

Rulings and procedures reported in the Bulletin do not have the
force and effect of Treasury Department Regulations, but they
may be used as precedents. Unpublished rulings will not be
relied on, used, or cited as precedents by Service personnel in
the disposition of other cases. In applying published rulings and
procedures, the effect of subsequent legislation, regulations,

applying the tax law with integrity and fairness to all.

court decisions, rulings, and procedures must be considered,
and Service personnel and others concerned are cautioned
against reaching the same conclusions in other cases unless
the facts and circumstances are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions of
the Internal Revenue Code of 1986.

Part ll.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions and Other Related ltems, and Subpart B, Leg-
islation and Related Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to these
subjects are contained in the other Parts and Subparts. Also
included in this part are Bank Secrecy Act Administrative Rul-
ings. Bank Secrecy Act Administrative Rulings are issued by
the Department of the Treasury's Office of the Assistant Sec-
retary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The last Bulletin for each month includes a cumulative index
for the matters published during the preceding months. These
monthly indexes are cumulated on a semiannual basis, and are
published in the last Bulletin of each semiannual period.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.

2005-4 I.R.B.

January 24, 2005



Part |. Rulings and Decisions Under the Internal Revenue Code

of 1986

Section 59.—Other
Definitions and Special
Rules

26 CFR 1.59-1: Optional 10-year writeoff of certain
tax preferences.

T.D. 9168

DEPARTMENT OF

THE TREASURY

Internal Revenue Service
26 CFR Parts 1 and 602

Optional 10-Year Writeoff of
Certain Tax Preferences

AGENCY: Internal
(IRS), Treasury.

Revenue Service

ACTION: Final regulation.

SUMMARY: This document contains final
regulations relating to the optional 10-year
writeoff of certain tax preference items un-
der section 59(e) of the Internal Revenue
Code (Code). The final regulations af-
fect taxpayers who utilize section 59(e) for
the optional 10-year writeoff of certain tax
preferences. These final regulations pro-
vide guidance on the time and manner of
making an election under section 59(e).
The regulations also provide guidance on
revoking an election under section 59(e).
The regulations reflect changes to the law
made by the Tax Reform Act of 1986, the
Technical and Miscellaneous Revenue Act
of 1988, and the Omnibus Budget Recon-
ciliation Act of 1989.

DATES: Effective Date: These regulations
are effective December 22, 2004.

Applicability Date: These regulations
apply to a section 59(e) election made for a
taxable year ending, or a request to revoke
a section 59(e) election submitted, on or
after December 22, 2004.

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information con-
tained in these final regulations has been
reviewed and approved by the Office of
Management and Budget in accordance

2005-4 I.R.B.

with the Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) under control number
1545-1903. Responses to this collection
of information are required to obtain the
benefit of the section 59(e) election.

An agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless the
collection of information displays a valid
control number assigned by the Office of
Management and Budget.

The estimated annual burden per re-
spondent is one hour.

Comments concerning the accuracy
of this burden estimate and sugges-
tions for reducing this burden should
be sent to the Internal Revenue Service,
Attn: IRS Reports Clearance Officer,
SE:W:CAR:MP:T:T:SP, Washington, DC
20224, and to the Office of Manage-
ment and Budget, Attn: Desk Officer for
the Department of the Treasury, Office
of Information and Regulatory Affairs,
Washington, DC 20503.

Books or records relating to a collection
of information must be retained as long
as their contents may become material in
the administration of any internal revenue
law. Generally, tax returns and tax return
information are confidential, as required
by 26 U.S.C. 6103.

Background

This document contains amendments to
26 CFR part 1 under section 59(e) of the
Code. Section 59(e)(1) allows taxpay-
ers to elect to deduct any qualified ex-
penditure ratably over a 10-year period
(3-year period in the case of circulation
expenditures described in section 173) be-
ginning with the taxable year in which
the expenditure was made (or, in the case
of a qualified expenditure under section
263(c), over the 60-month period begin-
ning with the month in which such ex-
penditure was paid or incurred). Section
59(e)(2) defines qualified expenditure as
any amount that, but for an election under
section 59(e), would have been allowed as
a deduction (determined without regard to
section 291) for the taxable year in which
paid or incurred under section 173 (relat-
ing to circulation expenditures), section

354

174 (relating to research and experimen-
tal expenditures), section 263(c) (relating
to intangible drilling and development ex-
penditures), section 616(a) (relating to de-
velopment expenditures), or section 617(a)
(relating to mining exploration expendi-
tures).

Section 59(e)(4)(A) states that an elec-
tion under section 59(e) (section 59(e)
election) may be made with respect to
any portion of any qualified expenditure.
The legislative history of section 59(e)
suggests that this allows a section 59(e)
election to be made “dollar for dollar.” See
H.R. Rep. 99-426, 99th Cong., 1st Sess.
327 (1985), 1986-3 (Vol. 2) C.B. 1, 327;
S. Rep. No. 99-313, 99th Cong., 2d Sess.
539 (1986), 1986-3 (Vol. 3) C.B. 1, 539.

Section 59(e)(4)(B) states that a section
59(e) election may only be revoked with
the consent of the Secretary.

Provisions similar to those currently
contained in section 59(e) were originally
enacted as section 58(i) under the Tax Eq-
uity and Fiscal Responsibility Act of 1982
(Public Law 97-248; 96 Stat. 324). Un-
der section 58(i)(1), the optional 10-year
writeoff was available only to individuals.
Section 58(i)(5)(C) directed the Secretary
to promulgate regulations governing the
time and manner for making an election
under section 58(i) (section 58(i) election).

Section 5f.0(a)(2)(1)(A) and (B) of the
temporary Income Tax Regulations that
were promulgated under section 58(i) re-
quired that a section 58(i) election be made
by the later of the due date (including ex-
tensions) of the income tax return for the
taxable year for which the election was
to be effective, or April 15, 1983. T.D.
7870, 1983-1 C.B. 13 [48 FR 1486]. Sec-
tion 5f.0(a)(3) provided that a section 58(i)
election was made by attaching a statement
to the income tax return (or amended re-
turn) for the taxable year in which the elec-
tion was made. Section 5f.0 was redes-
ignated as §301.9100-5T by T.D. 8435,
1992-2 C.B. 324 [57 FR 43893], on Oc-
tober 15, 1992.

Section 59(e) was enacted as part of
the Tax Reform Act of 1986 (Public Law
99-514; 100 Stat. 2085) and, unlike sec-
tion 58(i), is not limited to individuals.
While both the Senate Finance Committee
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Report and the House Ways and Means
Committee Report state that the time and
manner of the election would be governed
by regulations, Congress did not include
a provision similar to former section
58(1)(5)(C) directing the Secretary to pro-
mulgate regulations governing the time
and manner for making a section 59(e)
election. See H.R. Rep. No. 99-426, 99th
Cong., 1st Sess. 327 (1985), 1986-3 (Vol.
2) C.B. 1, 327; S. Rep. No. 99-313, 99th
Cong., 2d Sess. 539 (1986), 1986-3 (Vol.
3) C.B. 1, 539.

A notice of proposed rulemaking
(REG-124405-03, 2004-35 LR.B. 394
[69 FR 43367]) was published in the Fed-
eral Register on July 20, 2004. Two re-
quests for a public hearing were received.
A public hearing was held on December 7,
2004. The IRS received written and elec-
tronic comments responding to the notice
of proposed rulemaking. After consider-
ation of all the comments, the proposed
regulations are adopted as amended by
this Treasury decision. The revisions are
discussed below.

Summary of Comments and
Explanation of Revisions

Several commentators recommended
changes regarding the information taxpay-
ers would be required to submit as part
of their section 59(e) election. Specif-
ically, commentators requested that the
IRS reconsider §1.59-1(b)(1)(ii) and (iii)
of the proposed regulations, which would
require taxpayers to identify (i) the type
and amount, for each activity or project,
of qualified expenditures identified in
section 59(e)(2) the taxpayer elects to
deduct ratably over the applicable period
described in section 59(e)(1), and (ii) a
description of each specific activity or
project to which the qualified expendi-
tures relate. The commentators suggest
that the majority of taxpayers who incur
research and experimentation expendi-
tures under section 174(a) and make a
section 59(e) election with respect to such
expenditures do not currently maintain
records on a project-by-project basis. As
a result, the commentators stated that
requiring taxpayers to account for their
section 59(e) qualified expenditures on a
project-by-project basis would be a finan-
cial and administrative burden. Some of
the commentators also discussed section
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1016(a)(20), which provides that proper
adjustment in respect of the property shall
in all cases be made for amounts allowed
as deductions under section 59(e) (relat-
ing to optional 10-year writeoff of certain
tax preferences). Compliance with sec-
tion 1016(a)(20) requires that taxpayers
be able to account for their section 59(e)
expenditures through appropriate basis
adjustments for each property, project, or
activity.

Sections 1.59-1(b)(1)(ii) and (iii) of
the proposed regulations were intended
to improve compliance with section
1016(a)(20) by requiring that section
59(e) qualified expenditures be allocated
among the properties, projects or activities
to which they relate. Comments received
regarding this provision indicate that,
for taxpayers incurring section 174(a)
expenditures, the basis rules of section
1016(a)(20) are only of importance when
a project to which a section 59(e) election
relates is disposed of, and that it is rare for
a research project to be disposed of prior
to the full amortization of the allocable
section 59(e) qualified expenditures. As
such, the commentators argue that the bur-
den of requiring taxpayers to identify on a
section 59(e) election the type and amount
of qualified expenditures for each activity
or project greatly exceeds the potential
harm caused by non-compliance with sec-
tion 1016(a)(20).

Having fully considered all comments
received, the final regulations are mod-
ified to reflect the comments discussed
above. Taxpayers making a section 59(e)
election will not be required to identify
on the election the type and amount of
qualified expenditures for each activity or
project nor will they be required to pro-
vide a description of each specific activity
or project to which the qualified expendi-
tures relate. Instead, taxpayers will be re-
quired only to identify the type and amount
of qualified expenditures identified in sec-
tion 59(e)(2) that the taxpayer elects to
deduct ratably over the applicable period
described in section 59(e)(1). However,
taxpayers remain responsible for full com-
pliance with the requirements of section
1016(a)(20). Specifically, taxpayers who
allocate their section 59(e) expenditures to
reduce the gain otherwise recognized on
the disposition of a property, project, or
activity must maintain books and records
sufficient to support that allocation.

355

The preamble to the proposed regula-
tions stated that, with respect to an other-
wise valid section 59(e) election filed for
a taxable year ending prior to the effective
date of the final regulations, such election
would not be challenged by the IRS merely
because the election was made later than
the date prescribed by law for filing the
taxpayer’s original income tax return (in-
cluding any extensions of time) for the tax-
able year in which the amortization of the
qualified expenditures subject to the sec-
tion 59(e) election begins. One commen-
tator requested guidance on what the IRS
considers an otherwise valid section 59(e)
election filed for a tax year ending prior to
the effective date of the final regulations.
Although the IRS will treat a section 59(e)
election prepared in a manner described
in the final regulations as sufficient for a
tax year ending prior to the effective date
of the final regulations, because the final
regulations only apply prospectively the fi-
nal regulations do not provide guidance on
what constitutes an otherwise valid section
59(e) election filed for a tax year prior to
the effective date of the final regulations.

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Order
12866. Therefore, a regulatory assessment
is not required. It also has been deter-
mined that section 553(b) of the Admin-
istrative Procedure Act (5 U.S.C. chapter
5) does not apply to these regulations. It is
hereby certified that the collection of infor-
mation in these regulations will not have a
significant economic impact on a substan-
tial number of small entities. This certi-
fication is based upon the fact that the re-
porting burden, as discussed earlier in this
preamble, is expected to be insignificant.
Therefore, a Regulatory Flexibility Anal-
ysis under the Regulatory Flexibility Act
(5 U.S.C. chapter 6) is not required. Pur-
suant to section 7805(f) of the Code, the
notice of proposed rulemaking preceding
this regulation was submitted to the Chief
Counsel for Advocacy of the Small Busi-
ness Administration for comment on its
impact on small business.

Drafting Information

The principal author of these final reg-
ulations is Eric B. Lee of the Office of As-
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sociate Chief Counsel (Passthroughs and
Special Industries). However, other per-
sonnel from the IRS and Treasury Depart-
ment participated in their development.

k oskokokosk

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 602
are amended as follows:

Paragraph 1. The authority citation for
part 1 reads, in part, as follows:

Authority: 26 U.S.C. 7805, * * *

Par. 2. Section 1.59-1 is added to read
as follows:

§1.59—1 Optional 10-year writeoff of
certain tax preferences.

(a) In general. Section 59(e) allows any
qualified expenditure to which an election
under section 59(e) applies to be deducted
ratably over the 10-year period (3-year pe-
riod in the case of circulation expenditures
described in section 173) beginning with
the taxable year in which the expenditure
was made (or, in the case of intangible
drilling and development costs deductible
under section 263(c), over the 60-month
period beginning with the month in which
the expenditure was paid or incurred).

(b) Election—(1) Time and manner of
election. An election under section 59(e)
shall only be made by attaching a state-
ment to the taxpayer’s income tax return
(or amended return) for the taxable year
in which the amortization of the qualified
expenditures subject to the section 59(e)
election begins. The statement must be
filed no later than the date prescribed by
law for filing the taxpayer’s original in-
come tax return (including any extensions
of time) for the taxable year in which the

amortization of the qualified expenditures
subject to the section 59(e) election begins.
Additionally, the statement must include
the following information —

(1) The taxpayer’s name, address, and
taxpayer identification number; and

(ii) The type and amount of qualified
expenditures identified in section 59(e)(2)
that the taxpayer elects to deduct ratably
over the applicable period described in
section 59(e)(1).

(2) Elected amount. A taxpayer may
make an election under section 59(e) with
respect to any portion of any qualified ex-
penditure paid or incurred by the taxpayer
in the taxable year to which the election ap-
plies. An election under section 59(e) must
be for a specific dollar amount and the
amount subject to an election under sec-
tion 59(e) may not be made by reference to
a formula. The amount elected under sec-
tion 59(e) is properly chargeable to a cap-
ital account under section 1016(a)(20), re-
lating to adjustments to basis of property.

(¢) Revocation—(1) In general. An
election under section 59(e) may be re-
voked only with the consent of the Com-
missioner.  Such consent will only be
granted in rare and unusual circumstances.
The revocation, if granted, will be ef-
fective in the first taxable year in which
the section 59(e) election was applicable.
However, if the period of limitations for
the first taxable year the section 59(e)
election was applicable has expired, the
revocation, if granted, will be effective
in the earliest taxable year for which the
period of limitations has not expired.

(2) Time and manner for requesting
consent. A taxpayer requesting the Com-
missioner’s consent to revoke a section
59(e) election must submit the request
prior to the end of the taxable year the
applicable amortization period described

in section 59(e)(1) ends. The application
for consent to revoke the election must be
submitted to the Internal Revenue Service
in the form of a letter ruling request.

(3) Information to be provided. A re-
quest to revoke a section 59(e) election
must contain all of the information neces-
sary to demonstrate the rare and unusual
circumstances that would justify granting
revocation.

(4) Treatment of unamortized costs.
The unamortized balance of the qualified
expenditures subject to the revoked sec-
tion 59(e) election as of the first day of
the taxable year the revocation is effective
is deductible in the year the revocation is
effective (subject to the requirements of
any other provision under the Code, regu-
lations, or any other published guidance)
and the taxpayer will be required to amend
any federal income tax returns affected by
the revocation.

(d) Effective date. These regulations
apply to a section 59(e) election made for a
taxable year ending, or a request to revoke
a section 59(e) election submitted, on or
after December 22, 2004.

PART 602—OMB CONTROL
NUMBERS UNDER THE PAPERWORK
REDUCTION ACT

Par. 3. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 4. In §602.101, paragraph (b) is
amended by adding an entry in numerical
order to the table to read as follows:

§602.101 OMB Control numbers.

kock ok ok ok

CFR part or section where

Current OMB

identified and described Control No.
k ok sk ok sk
1,50 1545-1903
k ok sk ok sk
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Mark E. Matthews,
Deputy Commissioner for
Services and Enforcement.

Approved December 15, 2004.

Gregory F. Jenner,

Acting Assistant Secretary of the
Treasury (Tax Policy).

(Filed by the Office of the Federal Register on December 21,

2004, 8:45 a.m., and published in the issue of the Federal
Register for December 22, 2004, 69 F.R. 76614)

Section 330 (31
USC).—Best Practices
for Tax Advisors

31 CFR 10.33: Best practices for tax advisors.

T.D. 9165

DEPARTMENT OF

THE TREASURY

Office of the Secretary
31 CFR Part 10

Regulations Governing
Practice Before the Internal
Revenue Service

AGENCY: Office of the Secretary, Trea-
sury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations revising the regulations gov-
erning practice before the Internal Rev-
enue Service (Circular 230). These regu-
lations affect individuals who practice be-
fore the Internal Revenue Service. These
final regulations set forth best practices for
tax advisors providing advice to taxpayers
relating to Federal tax issues or submis-
sions to the IRS. These final regulations
also provide standards for covered opin-
ions and other written advice.

DATES: Effective Date: These regulations
are effective December 20, 2004.
Applicability Date: For dates of ap-

plicability, see §§10.33(c), 10.35(g),
10.36(b), 10.37(b), 10.38(b), 10.52(b)
and 10.93.

FOR FURTHER INFORMATION

CONTACT: Heather L. Dostaler at (202)
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622-4940, or Brinton T. Warren at (202)
622-7800 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information con-
tained in these final regulations has been
reviewed and approved by the Office of
Management and Budget in accordance
with the Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) under control number
1545-1871. The collections of informa-
tion (disclosure requirements) in these
final regulations are in §10.35(e). Section
10.35(e) requires a practitioner provid-
ing a covered opinion to make certain
disclosures in the beginning of marketed
opinions, limited scope opinions and opin-
ions that fail to conclude at a confidence
level of at least more likely than not. In
addition, certain relationships between the
practitioner and a person promoting or
marketing a tax shelter must be disclosed.
A practitioner may be required to make
one or more disclosures. The collection of
this material helps to ensure that taxpayers
who receive a tax shelter opinion are in-
formed of any facts or circumstances that
might limit the use of the opinion. The
collection of information is mandatory.

Estimated total annual disclosure bur-
den is 13,333 hours.

Estimated annual burden per disclosing
practitioner varies from 5 to 10 minutes,
depending on individual circumstances,
with an estimated average of 8 minutes.

Estimated number of disclosing practi-
tioners is 100,000.

Estimated annual frequency of re-
sponses is on occasion.

An agency may not conduct or sponsor,
and a person is not required to respond to, a
collection of information unless it displays
a valid control number.

Comments concerning the accuracy
of this burden estimate and sugges-
tions for reducing this burden should
be sent to the Internal Revenue Service,
Attn: IRS Reports Clearance Officer,
SE:W:CAR:MP:T:T:SP, Washington, DC
20224, and to the Office of Management
and Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503. Books or records
relating to a collection of information must
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be retained as long as their contents might
become material in the administration of
any internal revenue law. Generally, tax
returns and tax return information are con-
fidential, as required by 26 U.S.C. 6103.

Background

Section 330 of title 31 of the United
States Code authorizes the Secretary of
the Treasury to regulate practice before
the Treasury Department. The Secretary
has published the regulations in Circular
230 (31 CFR part 10). On December 30,
2003, the Treasury Department and the
IRS published in the Federal Register
(68 FR 75186) proposed amendments to
the regulations (REG-122379-02, 2004-5
L.R.B. 392) (the proposed regulations) to
set forth best practices for tax advisors
providing advice to taxpayers relating to
Federal tax issues or submissions to the
IRS and to modify the standards for certain
tax shelter opinions. A public hearing was
held on February 19, 2004. Written pub-
lic comments responding to the proposed
regulations were received. After thorough
consideration of the public comments,
the proposed regulations are adopted as
revised by this Treasury decision.

Explanation of Provisions

Tax advisors play a critical role in the
Federal tax system, which is founded on
principles of compliance and voluntary
self-assessment. The tax system is best
served when the public has confidence in
the honesty and integrity of the profes-
sionals providing tax advice. To restore,
promote, and maintain the public’s con-
fidence in those individuals and firms,
these final regulations set forth best prac-
tices applicable to all tax advisors. These
regulations also provide mandatory re-
quirements for practitioners who provide
covered opinions. The scope of these
regulations is limited to practice before
the IRS. These regulations do not alter or
supplant other ethical standards applicable
to practitioners.

On October 22, 2004, the President
signed the American Jobs Creation Act
of 2004, Public Law 108-357 (118 Stat.
1418) (the Act), which amended section
330 of title 31 of the United States Code
to clarify that the Secretary may impose
standards for written advice relating to a
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matter that is identified as having a poten-
tial for tax avoidance or evasion. The Act
also authorizes the Treasury Department
and the IRS to impose a monetary penalty
against a practitioner who violates any
provision of Circular 230. These final reg-
ulations do not reflect amendments made
by the Act. The Treasury Department and
the IRS expect to propose additional regu-
lations implementing the Act’s provisions.

Best Practices

The final regulations adopt the best
practices set forth in the proposed reg-
ulations with modifications. These best
practices are aspirational. A practitioner
who fails to comply with best practices
will not be subject to discipline under
these regulations. Similarly, the provision
relating to steps to ensure that a firm’s pro-
cedures are consistent with best practices,
now set forth in §10.33(b), is aspirational.
Although best practices are solely aspira-
tional, tax professionals are expected to
observe these practices to preserve public
confidence in the tax system.

Standards for Covered Opinions

The opinion standards of §10.35 are
adopted with modifications. The provi-
sions of §10.35 in the final regulations
are reorganized to clarify the provisions.
Opinions subject to §10.35 are defined as
covered opinions.

Definition of Covered Opinion

Under the final regulations, the defini-
tion of a covered opinion includes written
advice (including electronic communica-
tions) that concerns one or more Federal
tax issue(s) arising from: (1) a listed trans-
action; (2) any plan or arrangement, the
principal purpose of which is the avoid-
ance or evasion of any tax; or (3) any plan
or arrangement, a significant purpose of
which is the avoidance or evasion of tax if
the written advice (A) is a reliance opinion,
(B) is a marketed opinion, (C) is subject to
conditions of confidentiality, or (D) is sub-
ject to contractual protection. A reliance
opinion is written advice that concludes at
a confidence level of at least more likely
than not that one or more significant Fed-
eral tax issues would be resolved in the tax-
payer’s favor.
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Written advice will not be treated as a
reliance opinion if the practitioner promi-
nently discloses in the written advice that
it was not written to be used and cannot be
used for the purpose of avoiding penalties.
Similarly, written advice generally will not
be treated as a marketed opinion if it does
not concern a listed transaction or a plan
or arrangement having the principal pur-
pose of avoidance or evasion of tax and
the written advice contains this disclosure.
The Treasury Department and the IRS in-
tend to amend 26 CFR 1.6664—4 to clarify
that a taxpayer may not rely upon written
advice that contains this disclosure to es-
tablish the reasonable cause and good faith
defense to the accuracy-related penalties.

Written advice regarding a plan or ar-
rangement having a significant purpose of
tax avoidance or evasion is excluded from
the definition of a covered opinion if the
written advice concerns the qualification
of a qualified plan or is included in doc-
uments required to be filed with the Se-
curities and Exchange Commission. The
final regulations also adopt an exclusion
for preliminary advice if the practitioner is
reasonably expected to provide subsequent
advice that satisfies the requirements of the
regulations.

Written advice that is not a covered
opinion for purposes of §10.35 is subject
to the standards set forth in new §10.37.

Municipal Bond Opinions

After careful consideration, the Trea-
sury Department and the IRS have con-
cluded that practitioners rendering opin-
ions concerning the tax treatment of mu-
nicipal bonds should be subject to the same
professional standards that are applicable
to all other practitioners. The standards for
certain opinions concerning the tax treat-
ment of municipal bonds (State or local
bond opinions) that are included in offer-
ing materials that otherwise would be cov-
ered opinions are being issued separately
in proposed form. The proposed stan-
dards will require practitioners to exercise
the same degree of diligence with respect
to ascertaining the relevant facts and dis-
cussing the significant Federal tax issues,
but will take into account the unique cir-
cumstances of the municipal bond market.

To give bond practitioners an opportu-
nity to comment on the proposed standards
for State or local bond opinions, opinions
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that are included in offering materials, in-
cluding an official statement, are excluded
from the definition of covered opinions in
these final regulations. Thus, State or local
bond opinions included in offering materi-
als will not be subject to the opinion stan-
dards of §10.35 or proposed §10.39 until
120 days after the proposed regulations are
finalized.

The exclusion for State or local bond
opinio